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assessed to each owner. The owner of Parcel I, if requested,
forthwith shall furnlsh written evidence of payment of an expense
and shall maka the records relating to the Common Area expenses
aﬁailable'fnr audit during regular businessg hours on ten (10)
days writtén notice. any cother Parcel owners shall reimburse the
suwner of Pﬁrcel I for their share of expenses within thirty (230)
days from the date of receipt of the Billing. BEillling by the
ownar of Pﬁr:el I shall conastitute notice and if not paid within
thirty {Sos'days, the owner of Parcel I shall have the option to:
(i) file ailian against Parcel II with the Blount Qounty Register
of Deeds ?or the amcunt of the cost owed, with the owner of
Parcel I hﬁving the further right to enforce that lien by having
Parcel II seld with the proceede appliad toward those monias owed
for coeks and repairs; {ii} file suit against the owner of Parecel
I1 for tha.nnn-paymant of any cost owed; and (iii) may pursue all
cther rights or remadies allowed by law or equity.
3.3 Cwner of Parcel II ahall have an affirmative
cbligaticﬂ to maintain its commen area, including without
' limitatian maintaining all of its paved area, in good repair.
The owner Ef Parcel II agrees to maintain the paved surfaces in a
level and smooth conditicn, f£res of potholes. Any maintenance or
repairs toe the paved areas jis Lo be performed by using the type
of matariaiﬂ as criginally used or a substituta agual in gquality.

The full eost of any maintenance or repair shall be borne by the

cwher of Parcel II.

In the evant tha owner of Farcel IT fails to maintain

the paved surfaces as outllined above, then the owner of Parcel X



MRR-BI-1531 i14iB@ FROM  CLEMENT & GIESON O

199416:908 F.e3

and (iii) may pureue aill other rights or remedies allowed by law
or equity.
ARTICLE IV ~ LIABILITY JINSURANCE

SECTION 4.1 The owner of sach Parcel shall maintain
comprehensive genaral liakility insurance naming tha other owners
as additional insureds and providing coverage with a combined
bodily injury, death ang property damage limit of Twe Millien
Dollars (%$2,000,000}) or more per occurrence. As long as ¥reger
and Super X may have a legal or equitable interest in a Parcel,
they shall be named az additional insureds az required undger
Article IV. An owner or its tenant having a net worth of Fifty
Milllon Dollars (550,000,000} or mors may self-insure this
obligation. The owner of a Parcel, if requested, shall provide
an owner or EKroger, whichever the casa may be, with a certificate
of insurance or self-insurance.

ARTICLE ¥V ~ DAMAGE OR DESTRUCTION

BECTION 5.1 In the event that any part of the Common
Area is destroved or damaged by fire, casualty or force majeure,
the owner of the affected Parcel, at ita mole expense, forthwith
shall clear and restore such araa.

SECTION 5.2 In the event that any part of the building
improvements on a Parcel is damaged by fire, casualty or force
majeure, the owner theweof shall not be obligated to restore
same, provided that such owner, et its sbla expensa, forthwith
%hall raze tha damaged gtructures, ramove all tebris, shall pave
such area for parking in general conformity with the parking

layout shown in the Plet Plan and shall install adeguate lighting
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and atorm water drainage. 2Any area restored in this manher shall
ke malntained as though it wera part of the Common Area unti?l
improved with building improvements.

SECTION 5.3 In the event that any part of the Common
Area is condemned, the owner of the affected Parcel, at its sole
expense, forthwith shall rastore such area as much as practicable
to provide the same approximate cenfiguration, size, locaticn and
numbex of all light standards, driveways, walkways, parking
spaces and curb outs to adiacant roadways existing prior to the
condemnation. Any award on asoount ©of a condamnhation on the
Commen Axrea first shall be used in the restoration of same, and
any claim to the award made by 2 Parcel owner or its tenant or
licensqa hersundar shall ba éxprasaly subject an subordinata to
its usé in such restoraticn. The term Ycondemnation" as used
herain shall include all conveyance made in anticipation or liieu
of an actual ‘taking.

ARTICLE VI - RESTRICTICHS

SECTION 6.1 HNo part of the SBheppling Center, except
Parcel I, shall be used as a drug store or a business,
principally devoted to the gale of health and beauty aids, or for
4 pharmacy regquiring the services of a registered pharmacist,
provided that this restriction:shall aease to be in force and
effect if the occupant of the storeroom situated on Parcel I
falls to cperate a drug steore, or pharmagcy in the case that
Parcel I is not used asz a drug store, for a pericd of three
hundred sixty-five (365) oconsacutive days suhseﬁuﬂnt to

conpletion of salid storeroom, except when such fallure i= caused
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by lebor disputes, force majeure (including reconstruction as a
result of fire or other casualty) or conditions beyond the
aontrel of the occupant. Either the owner of Parcel T or its
tenants nmay enforce this restriction.

SECTION 6,2 No part of the shopping Center, except
parcel I, shall be used as a food store or food department, ox
for the sale of groceries, meats, fish, preduce, dairy products
or bkakery goods for off-premises -consumption, provided that
nothing herain shall pravent the sale of | such preoducte as an
inoidental part of a business s=o iang as the teotal number of
square feet devoted te the display for the sale of such products
does not exceed five percant (5%) of the total Bguare footage of
the building improvements in which such products are sold or five
hundred (500} =square faet, including, in either case, cna-half
(1/2) ef the aizle space adjacent any display area, whichever is
smaller, and further provided that the restriction shall cease to
ba in force and effect if the occupant of the ztoreroom situated
on Parcel I falls to condust a business for tha sale of
groceries, fish, produce, dairy products or bakery goods for
off-premises consumption, for three hundred sixty-fiva (365)
consegutive days subsequent to completion of szaid storerceon,
except when such failure is caused by labor disputes, force
majeure (ineluding reconstruction as a result of a Fire or other
cagualty) or acnditions beyond the control of the oecupant.
Either Kroger or its tenants may enforce this restriction.

SECTION &.3 No part of the Shopping Center shall be

used ag a disco, bar, nightolub, restaurant serving any alcohol
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by the drink including without limitation beexr, health spa,
theatra, kowling alley or any other non=retail business which
requires extensive parking, or as a business which principally
featuras sexuvally explicit products or drug paxaphernalia.

SECTION 6.4 No portion of any future building
improvements situated on Parcel IT shail exceed twenty-twe (22)
feet in helght from ground level or one story,

SECITION 6.5 The owner of Parcel II shall submit to the
cwner of Parcel I exterioer elevation and architectural plans for
8ll improvements to ke constructed on Parcel IT for the owher of
Parcel I1's review and approval. = Any approval by the owner of
Parcel I concerning architectural compatibility shall not be
deemed to be a warranty or a representation by the ownar of
rParcel 1 vrespecting the materials and workmanship to be
furnished.

SECTIDN 6.6 The remedies for breach of any of the
restrictions set forth in this article shall be cumulative, not
exclusiva, and shall include injunctive relief.

SECTION 6.7 Portlons of the Commen Area located within
Farcel I and Parcel II may ke converted to Building Area subjact
te the restrictions contained within this article Vvi.. The
parties agrea that there shall be no conversion to Building Area
on Parcel TITI except within the building iines as shown on the
Plot Plan attached as Exhibit "C" hereto. This section is
described as the "Limited Building Area for Parcel IT" on the
attached Exhibit "C". There shall be no improvements constructed
on Parcel II outside Parcel II's Limited Building Area and all

13
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remaining porticns of Parce! I shall remain a perpetual common

érea, The owner of Parcel I may ¢onvert to Building Area those
portions of the Common Area shown on the Plot Plan attached as
Exhibit "C' hereto, as tha "Limited Building Area for Parcel IV
and the oOutlot Parcal. It is the intent of the parties that
thers shall ke ne Bullding Area east of the front building line
or west of the rear bullding line for either Parcel I or Parcel
II shown on the Plot Plan attached as Exhibit ngm, except for the
cutlot Paroel. As to the Outlet Parcel, only thirty (20%)
percent of the parcel may be improved with Bujldlng Area. The
QUEtlot Parcel's Building Area shall he limited to one mtory and
not exceed sixtesn (1l6) feet in height except for heating and air
ventilation systems, gables, parapits or signs.

SECTION 6.8 Nothing herein shall recquire the owners of
parcel T or Parcel II to improve any portion thereof with
additional Building Area or to conduct a businesz in same.

SECTION 6.9 The yemedles for breach of any of the
restrictions set forth in this Article shall be cumizlative, not
exclusive, and shail include injunctive relief.

ARTICLE VII = DEFAULT

SECTICN 7.1 Should a Parcel awher breach any of its
chligations hereunder and such breach continue for a period of
thirty (30) days arfter receipt of hotice, any of the other owners
shall ke entitled to cure such bresach in addition to ail remedies
at law or in edquity, provided that such party furnish prior
notice to the other owners, and further provided that nec notice

is required should the breach create an emergency or interfere
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with use of a Parcel. All eypenses required t¢ cure the breach
shall be paid by the defaniting owner within thirty (30) days
after receipt of written evidence confirming the payment of such
expensas,

SECTION 7.2 Any sumg remalning unpald in aacerdance
with article III or Section 7.1, together with interest
calculated at the prime rate chargad by The Chase Manhattan Bank,
N.A., New York, New York, or any successor thereto, or at the
higheet annual interest rate alliowed by law, whichever is less,
may bhe securad by a lien on the Parcel of the cwner in default:
and may be parfected in accordance with the laws of the State of
Tennessee, which lien shall retain the original priority of title
of +this Agreement.

SECTION 7.2 In the event of litigation by reasocn of
this Agreement, the prevailing party in such litigation shall be
entitled to recover reasonable attorneys'! fees in additiecn o all
other expensesz incurred by such litigation.

SECTION 7.4 Kroger shall bhe a beneficlary of all of
the rights, easements and restrictions set forth herein and shall
be entitled to enforce same for so long as Krogaer, its successors
or assigns; may have any legal or equitable interest in a Parcel.
Further, Super X shall ke entitled to enforce any of the rights,
aasements and restricticns for s¢ long ms they have any legal or
atuitable interast in a Parcel.

ARTICLE VIII - MISCELLANEOUS PROVISIONS
SECTION 8.1 Ho part of +thies Aéraement may ke

terninated or modified without the pricr consent of the owner of
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each Parcel, and Krogar for so long as Kroger has a legal ox
equitable intersst in a Parcel.

SECTION &.2 This Agreement shall not create an
assaciation, partnership, jeint venture or a prinecipal and agency
relationship between the ownera of the Parcels or their tenants
gr licensees.

SECTION 5,3 No walver of any provision hereof shall be
desmed to imply or censtitute a further waiver thereof or any
other provision set forth hereln.

SROTION 8.4 #Shonld any provision hereof ke deciared
invalid by a legislative, administrative or judicial body of
aompetent jurisdiction, the other prmrisiuns hereof shall remain
in full forece and effect and shall bhe unaffected by same.

SECTION 8.5 All notices and approvals reguired or
permitted under this Agreement shall be served by certified mail,
raturh receipt reguested, to a party at tha last knewn address of
its prinaipal placa of business. Date of service of notice or
approval shall be the date on which suwch notice or approval is
deposited in a Post Office of the United States Postal Service or
any successor gmrernmenﬁal agency. Should a Parcel be subdivided
by sgseparate ownership, the party who owne the largest pertion
thereof is irrevocably appointed attorney-in-~fact for all parties
who may own an interest in the Parcel to receive all notices and
to render all approvals hereunder, which receipt of notices and
delivery of approvals shall be binding on all suc¢h parties.

SECTION B.6 All of the provislons herseof shall run
with the land in perpetuity.

14
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SECTICN 3.7 This Agreement ocontaine the entire
agreement betwaen the parties and there are no other terms,
expressad or implied, except ag oontained herein. Any statement,
representation or promise made by elther party or an agent or
employee thereof which iz not contained herein shall be null and
void. |

IN WITNESS WHEREOF, thRa partiez have excouted this
Agreafient in three (3) counterparts, each of which congtitutes an

criginal agreement.

THE KROGER CO,

By:
Title:

REGAL [NVESTMENT COMPANY

By:
Title:

HOQKS=SUPRR ¥. TN

By:
Titles:

a7
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STATE OF )
COUNTY OF ]

Before me, tha undersigned, of tha state and county
aforesaid, personally appeared ;, with
whom I am parsonally acquainted (or proved to me on the basis of
satisfactory evidence), and who, upon cath, acknowledged _  self
te ke of The Kroger Co., the within named
bargainer, a corporation, and that as such
executed tha foregoing instrument for the purpose therain
contained by signing the name of the corperation by self as
such %

Witness my hand and offleial seal at office, this
day cf , 1981,

Notary Public

My Commission Expires:

STATE QOF )
COUNTY OF )

before ne, the undersigned, of the state and county
aforesaid, perscnally appaared , with
whom I am perscnally acduainted {or proved to me on the basls of
satisfactory aevidence), and who, upon oath, acknowledged gelf
to he of Regal Investment Company, the within
named bargainer», a corporatlonh, and that na  sugh
aexacuted thea foragoing instrument for the

purpose therein contained by signing the name of the corporation
by =elf as such

Witness my hand and offilelal seal at offiece, this
day of ; 1991.

Notary Public

My Commission Expires:
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